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H.R. 5970 and the State Ballot Initiatives 
July 31, 2006 

 
The United States House of Representatives passed H.R. 5970 on July 29, 2006.  In addition a 

federal estate tax cut, H.R. 5970 would gradually increase the federal minimum wage over the next three 
years.  But H.R. 5970 also takes the unprecedented step of lowering the minimum wage for tipped 
employees in some states and cities immediately, while requiring those states and cities to credit 
employees’ tips toward future increases in the minimum wage. 
 

Comparison of Proposed Federal Increase to State Ballot Initiatives 
 
Based on OMB Projections for Annual Consumer Price Index Increases1 
 Current 1/1/07 1/1/08 6/1/08 1/1/09 6/1/09 1/1/10 1/1/11 1/1/12 
% increase   2.6%  2.4%  2.4% 2.5% 2.5% 
Federal $5.15 $5.851 $5.851 $6.551 $6.551 $7.251 $7.25 $7.25 $7.25 
Arizona -- $6.752 $6.903 $6.90 $7.103 $7.10 $7.303 $7.503 $7.703 
Colorado $5.15 $6.852 $7.033 $7.03 $7.203 $7.20 $7.373 $7.553 $7.743 
Missouri $5.15 $6.502 $6.673 $6.67 $6.833 $6.83 $6.993 $7.163 $7.343 
Montana $5.15 $6.152 $6.303 $6.30 $6.453 $6.45 $6.603 $6.803 $7.003 
Nevada4 $5.15 $6.152 $6.313 $6.31 $6.463 $6.46 $6.623 $6.793 $6.963 
Ohio $5.15 $6.852 $7.053 $7.05 $7.203 $7.20 $7.403 $7.603 $7.803 
 
Key:   bold = wage increases 

1 proposed direct increase by H.R. 5970 
2 proposed direct increase by state ballot initiative; Arizona, Montana, and Ohio round to the nearest $.05. 
3 increase due to annual inflation indexing in ballot initiatives (based on OMB forecast for CPI increases) 
4 Nevada’s wage increases on July 1 of each year, beginning in 2007. This chart reflects wages as of dates listed. 

 

Based on 3% Average Annual Consumer Price Index Increases2 
 Current 1/1/07 1/1/08 6/1/08 1/1/09 6/1/09 1/1/10 1/1/11 1/1/12 
% increase   3.0%  3.0%  3.0% 3.0% 3.0% 
Federal $5.15 $5.851 $5.851 $6.551 $6.551 $7.251 $7.25 $7.25 $7.25 
Arizona -- $6.752 $6.953 $6.95 $7.153 $7.15 $7.353 $7.553 $7.803 
Colorado $5.15 $6.852 $7.063 $7.06 $7.273 $7.27 $7.493 $7.713 $7.943 
Missouri $5.15 $6.502 $6.703 $6.70 $6.903 $6.90 $7.113 $7.323 $7.543 
Montana $5.15 $6.152 $6.353 $6.35 $6.553 $6.55 $6.753 $6.953 $7.153 
Nevada4 $5.15 $6.152 $6.333 $6.33 $6.523 $6.52 $6.723 $6.923 $7.133 
Ohio $5.15 $6.852 $7.053 $7.05 $7.253 $7.25 $7.453 $7.653 $7.903 
 

Key:   bold = wage increases 
1 proposed direct increase by H.R. 5970 
2 proposed direct increase by state ballot initiative; Arizona, Montana, and Ohio round to the nearest $.05. 
3 increase due to annual inflation indexing in ballot initiatives (based on 3% average annual CPI increase) 
4 Nevada’s increase takes effect on July 1 of each year, beginning in 2007. 

                                                
1 The White House Office of Budget and Management projects annual increases in the Consumer Price Index ranging from 2.4 to 
2.6% from 2007 through 2011. See http://www.whitehouse.gov/omb/budget/fy2007/pdf/07msr.pdf (last visited July 31, 2006). 
2 Over the last twenty years (1986-2005), the average annual Consumer Price Index increase has been 3.0%.  See 
http://www.bls.gov (providing data for calculations). 



2 

Explanation of Tip Credit Change 
 
 At present, the federal minimum wage law provides that workers who regularly receive tips may 
be paid a base minimum wage of $2.13 per hour, so long as they earn the full minimum wage once their 
tips are included.  Seven states—Alaska, California, Minnesota, Montana, Nevada, Oregon, and 
Washington— and the City of San Francisco have enacted minimum wage laws that provide no such “tip 
credit” toward the required minimum wage.  H.R. 5970 requires that states and cities without a tip credit 
(on or after the date on which the new law is enacted) must amend their minimum wage laws to provide 
that any future increases to the minimum wage may be made up in tips.3  Until these states and city take 
this affirmative legislative action to revise their minimum wage laws, their state minimum wage laws will 
not apply to tipped employees—drastically cutting their pay. 
 
Hypothetical Application for Tipped Employees 
 
 State Minimum 

Wage (Current) 
After Enactment of 
H.R. 5970 

After State Legislation 
Required by H.R. 5970 

Future Increases 
(e.g. to $7.75) 

Minimum Pay from 
Employer 

$6.75 $2.13 $6.75 $6.75 (maximum) 

Tips that Count Toward 
Min. Wage 

None $3.02 before 1/1/07; or 
$3.72 after 1/1/07 

None $1.00 (any amount 
higher than $6.75)  

 
For example, California currently has a minimum wage of $6.75 with no tip credit.  If H.R. 5970 

passes, tipped employees in California will no longer be subject to the state minimum wage.  Pursuant to 
the federal minimum wage, employers can pay tipped employees $2.13 as long as they earn at least $5.15 
including tips.  

 
If California amends its current minimum wage law as required, tipped employees could then still 

be eligible for the full state minimum wage of $6.75.  But if California subsequently raised the state 
minimum wage to $7.75, as has been proposed, employers would only pay tipped employees $6.75 (the 
current minimum wage) as long as employees earned at least $1.00 per hour in tips.  Any future increases 
would work the same—with a $6.75 base wage for tipped employees, and the remainder made up in tips. 
 
Further Implications 

 
Congress has never before limited how the states raise their minimum wages.  H.R. 5970 

represents a radical departure from the history of the Fair Labor Standards Act, which has for nearly 
seventy years granted states the express power to raise the minimum wage higher than the federal level.  
Equally troubling are the collateral implications of H.R. 5970’s requirement that states and municipalities 
“may not establish or enforce” their existing minimum wages for tipped employees until they revise their 
minimum wage laws.4 This prohibition appears to give minimum wage opponents the opportunity to 
block the necessary amendments and renegotiate tip credit policy altogether in affected states and cities, 
since it exempts restaurant workers from state minimum wage law until each state affirmatively passes 
legislation as the law requires. 

                                                
3 See H.R. 5970 at § 402 (“[A]ny State or political subdivision of a State which on or after the date of enactment . . . excludes all 
of a tipped employee’s tips from being considered as wages in determining if such tipped employee has been paid the applicable 
minimum wage rate…”) (emphasis added). 
4 H.R. 5970 at §402(4) (adding Section 3(m)(2) to the Fair Labor Standards Act) (emphasis added). 


